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摘要 
党的十八届四中全会提出要“完善刑事诉讼中认罪认罚从宽制度”。该制度
是“坦白从宽”刑事政策具体化、制度化的体现，是基于追求诉讼效率，缓解案
多人少突出问题的需要，但是这种为解决成本、效率问题的努力需要以犯罪嫌疑
人、被告人最低限度的配合为前提，包括对基本事实以及适用简化程序的认可。
如果犯罪嫌疑人、被告人不认罪，就无法适用相关的简化程序，量刑上的从宽处
理也就无从谈起。不认罪的原因是非常多样化的，有的因为其事实上没有实施犯
罪行为，有的认为公诉机关已经掌握的证据不足以定罪量刑而存在能脱逃刑罚制
裁的侥幸心理，还有的则是因为不相信“坦白从宽，抗拒从严”刑事政策……当
前学界虽然对于不认罪案件的相关处理程序尤其是“以审判为中心的诉讼制度”
改革进行了大量研究，但是理论总是与实践相脱节，相应的程序设计并不能切实
保障这类案件该有的“繁者更繁”的特点，程序仍然给人有走过场的感觉。诉讼
效率虽然可能与程序公正各有侧重或者并行不悖，但是，在程序公正并不能切实
保障的前提下大张旗鼓地进行追求诉讼效率的改革反过来可能会带来牺牲程序
公正的代价。因此笔者认为针对不认罪案件，应该更加侧重犯罪嫌疑人、被告人
人权保障方面，用严格、严密的诉讼程序查明案件真相，既还无罪之人一个清白，
也使有罪之人受到应有制裁。这就要求在新的形势条件下，对“坦白从宽，抗拒
从严”刑事政策进行正确的理解和定位，一方面利用“从宽”政策的激励效果，
促使不认罪案件犯罪嫌疑人、被告人转变供述态度，与司法机关进行合作，保障
在犯罪嫌疑人、被告人认罪的情况下，充分提高诉讼效率；同时另一方面利用“从
严”政策的威慑效力以严格、严密的诉讼程序对犯罪嫌疑人、被告人的无端抗拒
行为进行有针对的从严惩处以查明案件真相，实现罚当其罪。总之，针对不认罪
案件，要切实发挥“坦白从宽，抗拒从严”刑事政策的精神，从犯罪嫌人、被告
人的心理影响以及外在程序建设两个方面出发，发挥“从宽”政策激励效果的同
时，更不能忽视“从严”政策对犯罪嫌疑人、被告人的威慑以及人权保障作用，
“认罪认罚从宽制度”只是实现以审判为中心改革背景下基于诉讼效率提高的制
度安排，是对“坦白从宽，抗拒从严”刑事政策中宽缓精神的肯定和发展，而严
密、严格的审判程序和证据规则，才是实现庭审实质化，贯彻以审判为中心的实
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质所在。 
在当前“以审判为中心”的诉讼制度改革中，着眼于简化程序的改革并不能
很好的控制进入审判程序的案件总量，而普通程序的正当化、精细化程度又不够，
庭审流于形式，繁简程序之间分化程度不够，在本质上差别不大。程序的分流如
果不能形成司法资源最终的有效配置，而是加剧审判的空洞化、形式化，这恐怕
不是改革的初衷和最终目标。因此，改革应当并驾齐驱，在进一步“简者更简”
优化我国简易程序的同时，将现行的普通程序改造成完整的抗辩式诉讼程序，使
“繁者更繁”，这样在犯罪嫌疑人、被告人认罪的情况下可能充分节约司法资源，
提高诉讼效率，同时将节约的司法资源投入到不认罪案件中去，以最大限度的追
求这类案件的程序公正。因此，本文主要立足于实证研究的基础上，分析不认罪
案件主要特点，以及犯罪嫌疑人、被告人不认罪的主要成因，对不认罪案件中如
何贯彻“坦白从宽，抗拒从严”刑事政策的精神，如何实现以审判为中心进行了
研究，主要内容如下： 
在第一章中，主要是对不认罪的概念和内涵进行论述，在探究犯罪嫌人、被
告人不认罪主要原因的基础上分析不认罪这种行为在实体和程序两个方面可能
对犯罪嫌疑人、被告人带来的不同后果。 
在第二章中，主要是论述对不认罪案件进行实证研究的主要方法，不认罪案
件特点总结。笔者认为不认罪案件主要呈现出上诉率高、一般不当庭宣判、证据
收集要求较高，难度大、司法成本耗费高、诉讼效率低下、被告人权益保障缺失
等特点。 
在第三章中，主要是对“坦白从宽，抗拒从严”刑事政策在不认罪案件中的
适用性进行分析。从该政策的理论基础、心理及经济需求、面临的主要问题三个
角度进行阐述。笔者认为“坦白从宽，抗拒从严”刑事政策本身并没有问题，司
法实践中，以侦查为主导的诉讼模式以及长期对该政策的曲解和错误定位是导致
该政策在适用中经常沦为“支持”刑讯逼供的主要原因。所以有必要纠正对该政
策的错误认知和定位，重新审视该政策在不认罪案件中的重要价值。 
在第四章中，主要是介绍不认罪案件中如何贯彻落实“坦白从宽，抗拒从严”
刑事政策的精神。笔者认为要解决不认罪案件诉讼效率低，犯罪嫌疑人、被告人
权益保障差等问题，核心有两点：一个是要发挥“从宽”政策的激励作用，从犯
罪嫌疑人、被告人本身的心理建设出发，激励其进行供述合作。另外一个是从外
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部政策环境着手，在犯罪嫌疑人、被告人不愿意认罪的情况下，用严格的诉讼程
序查明案件真相，对有罪之人从严惩处或者还无罪之人一个清白。 
综上，全文主要以不认罪的成因，不认罪案件的特点为线索，从不认罪案件
与“坦白从宽，抗拒从严”刑事政策之间主要关系为切入点，分析研究“坦白从
宽，抗拒从严”刑事政策是否适用于不认罪案件以及怎样贯彻适用的问题。笔者
认为，属于我国的“正当程序革命”还没有完成，仍应继续，期待在不久的将来，
我国刑事诉讼能真正实现惩罚犯罪和保障人权的双重统一。 
 
关键词：不认罪；抗拒从严；正当程序 
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ABSTRACT 
In the fourth Plenary Session of the 18th CPC Central Committee,the party put 
forward to perfect the system of leniency in the criminal procedure." The system is 
"Leniency" criminal policy's specific and systematic manifestation, is the pursuit of 
the efficiency of litigation based on the need to ease the outstanding problem that the 
case is more and more.Butsolving this problem need minimum effort of the suspect or 
the defendant,including the recognition of basic facts and the application of simplified 
procedures.If the suspect, the defendant doesn't admit guilt, it can't be applied to 
simplify the relevant procedure, sentencing on the lenient treatment will not be able to 
talk about. The causes of the plea are very diverse, some because of the fact that there 
are no criminal acts in fact, some believes that the prosecution has insufficient 
evidence for conviction and sentencing. Thus, they can escape punishment sanctions. 
And some doesn't rely on the policy of "Confess leniently,Resist strictly "and so. 
Although there are a lot of researches on the related processing procedure of the plea 
of not guilty cases, especially in the reform of the system of trial centered lawsuit,but 
theory is always out of touch with practice, The corresponding procedure designing 
can't effectively protect the case of the "more and more complex" 
characteristics,procedures still give people the feeling of passing through.Although 
the efficiency of the proceedings and procedural justice may have focused on or run 
parallel,in the process of procedural justice can’t be effectively protected under the 
premise of a large number of reforms to pursue the efficiency of litigation in turn may 
bring the cost of sacrificing procedural justice. Therefore, the author believes more 
emphasis should be placed on the protection of the rights of suspects and defendantsin 
the case against confession, finding out the truth of the case with strict procedure, 
giving innocent to the innocent and the guilty should be punished. In the new situation, 
it requires the correct understanding and positioning of the criminal policy of 
"Confess leniently,Resist strictly ", we should utilize the incentive effect of leniency 
policy to change the attitude of the suspects and defendants. Ensure that when the 
defendant admits guilt, the efficiency of litigation will be fully improved. And use the 
deterrent effect, punishing the unprovoked acts of resistance in order to find out the 
truth of the case. Thus, we can achieve proportionality. In a word, we should correctly 
exert the spirit of the criminal policy of "Confess leniently,Resist strictly"in the case 
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against confession. We should start from the two aspects of the suspect's and the 
defendant's psychological influence and the external procedure construction, using the 
"lenient" policy and do not ignore the "strict" policy's deterrence and its protection of 
human rights.The system of leniency is institutional arrangement based on the 
improvement of litigation efficiency under the background of the court-centered 
reform, is the affirmation and development of leniency spirit of the criminal policy of 
"Confess leniently,Resist strictly". Strict judicial procedures and rules of evidence 
help to build the system of trial centered lawsuit. 
At present,in the reform of the system of trial centered lawsuit, the reform of the 
simplified procedure does not control the total amount of cases entering the trial 
procedure and the justification and refinement of ordinary procedure is not enough, 
the trial become a mere form, there is no difference between the complex procedure 
and the simplified procedure. If the diversion of procedure can't form the effective 
allocation of judicial resources but to increase the hollowing and formalization of the 
trial, this is probably not the original intention of the reform and the ultimate goal. So 
judicial reform should keep pace, optimizing the summary procedure more and 
transforming the existing ordinary procedure into a complete pleading procedure. 
Thus, we can improve litigation efficiency in confession case, saving judicial 
resources into the case against confession to maximize the pursuit of procedural 
justice in such cases. So, this paper is based on empirical research, analysing the main 
characteristics of the case against confession and the main causes of plea of not guilty, 
to discuss how to apply the criminal policy of "Confess leniently,Resist strictly" to the 
case against confession, to discuss how to establish a court-centered lawsuit system. 
The main contents are as follows: 
In the first chapter, it mainly explains the concept and connotation of the plea of 
not guilty, discussing the different consequences of the plea of not guilty in the two 
aspects of the entity and the procedure to the criminal suspect and the defendant on 
the basis of probing into the main reasons of the plea of not guilty. 
In the two chapter, it mainly introduces the empirical research method and the 
characteristics of the casewithoutconfession.The author believes that the 
characteristics of the case without confession are as follows: high rate of appeal, 
generally not in court for sentencing, high evidence collection requirements, high 
judicial cost, low efficiency of litigation, lack of protection of the rights and interests 
of the accused and so. 
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In the three chapter, it mainly discusses the applicability of the criminal policy of 
"Confess leniently,Resist strictly"in the case of non confession from the three aspects 
of the theoretical basis, psychological and economic needs, the main problems facing. 
The author believes policy itself is not a problem. In judicial practice, the model of 
litigation based on investigation and misunderstanding and wrong orientation of the 
policy lead to be a "supporter "of torture. So it is necessary to correct the wrong 
cognition and orientation of the policy to exam the value of the policy in the case of 
non confession again. 
In the four chapter, it mainly tells how to apply the spirit of the criminal policy of 
"Confess leniently,Resist strictly" to the case of non confession. The author believes 
we can do from the following two aspects to solve the problems of the case of non 
confession: firstly, starting from the psychological construction of the criminal suspect 
and the defendant himself to encourage the cooperation. Secondly, starting from the 
external policy environment, using a strict procedure to find out the truth of the case 
to punish the guilty and give innocent to the innocent. 
All told, it mainly talks about whether the criminal policy of "Confess 
leniently,Resist strictly" is applicable and how to apply based on the causes, the 
characteristics  of the case without confession. The author believes the due process 
revolution in our country is to be continued. In the future, our criminal procedure can 
truly achieve the dual unity of punishing crimes and protecting human rights. 
 
Key Words: Plea of not guilty; Resist strictly; Due procedure 
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引言 
 1
引言 
哈耶克曾经说过：“法律制度是以一种累积性发展方式而逐渐形成的，只有
依据这一累积性发展和在此框架内，人的理性才能得到发展并成功地发挥作
用。”①构建符合案件特点的程序本身就是法律活动应当遵循的基本原则。不认罪
案件常常伴随有上诉率高，案件久拖不决，破案成本高，被告人权益保障较差等
特点，特别是在一些职务犯罪案件中，不但犯罪的社会影响大，犯罪手段的不断
变化，犯罪嫌疑人、被告人在案件中的身份和作用也越来越隐蔽，导致办案人员
对这类案件的侦破往往需要经历一段漫长而艰辛的历程。在我国长期实施的“坦
白从宽，抗拒从严”刑事政策背景下，影响犯罪嫌疑人、被告人在供述时候的因
素有哪些？除了事实上本无罪的犯罪嫌疑人、被告人不愿意认罪以外，那些本应
该认罪以期获得从宽处理机会，早日从刑事追诉中解脱出来的有罪之人为何选择
不合作，采取抗拒的态度？如何有效的推进不认罪案件的侦查与办理？如何有效
的利用“坦白从宽，抗拒从严”刑事政策，在保障犯罪嫌疑人、被告人权益的同
时，转变其态度与司法机关进行合作，既还无罪之人一个清白，也使有罪之人受
到应有制裁？这都是需要司法工作人员长期探索的命题。下面就先对不认罪的相
关问题进行概述。 
                                                        
①[英]弗里德利希·冯·哈耶克．自由秩序原理（上册）[M]．邓正来译，北京：三联出版社，1997．64－
65． 
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第一章不认罪问题概述 
第一节不认罪释义 
一、概念及内涵解析 
2003 年最高人民法院、最高人民检察院与司法部联合出台的《关于适用普
通程序审理“被告人认罪案件”的若干意见（试行）》司法解释对认罪案件的界
定是:“被告人对被指控的基本事实无异议的，并自愿认罪的第一审公诉案件。
刑事诉讼程序不外乎是围绕认定事实和适用法律两大环节展开的。因此，从以上
意见中可以得出不认罪主要指的是犯罪嫌疑人、被告人对事实认定和法律适用产
生异议，一是否认所指控的犯罪事实，二是虽然承认所指控的事实，但是认为该
事实不构成犯罪，即犯罪嫌疑人、被告人本身对犯罪行为的否定和对基本诉讼程
序的一种抗拒的态度。 
不认罪可以说是犯罪嫌疑人、被告人的一种权利，犯罪嫌疑人、被告人有权
选择认罪或者不认罪，从程序法的角度来看，不认罪是一种法律行为，它直接关
系到犯罪嫌疑人、被告人的人身权利，通常也会引起特定的诉讼程序的启动、发
展和终结，这是相对于认罪而言的，比如在我国，不认罪案件通常运用普通程序
进行审理，而对于认罪案件则运用简易程序或者速裁程序进行处理。从实体法角
度来看，除了事实上本无罪的犯罪嫌疑人、被告人不愿意认罪之外，不认罪的态
度表明犯罪嫌疑人、被告人主观恶性大，社会危害性以及再犯的可能性较大。可
见，不认罪不但关乎刑事诉讼程序的运行，同时也直接关系犯罪嫌疑人、被告人
的切身利益。 
不认罪也是各国刑事司法制度中经常发生的一种现象，我国也不例外，导致
这种现象产生的原因很多，下文将具体分析，此处不再赘述。不认罪的主体不仅
限于犯罪嫌疑人、被告人，辩护律师也是不认罪的主体之一，因为律师的辩护权
是独立于犯罪嫌疑人、被告人的，律师做无罪辩护的案件，也属于不认罪案件中
的一种，值得注意的一点是，虽然律师享有独立的辩护权，但是在犯罪嫌疑人、
被告人不认罪的情况下，律师是无权代为认罪的，是无权直接对犯罪嫌疑人、被
告人的诉讼权利进行处置的。 
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